






of-way, maintenance of the fence, liability, and other matters.2 The City Council rejected the 

license agreement at the special meeting. 3

Moreover, on February 28, 2022, the Commission issued a letter and a corrected version 

of the letter to the City Mayor and Council fully supporting the license agreement. (Attached 

hereto as Exhibits A and B). However, the letters provided that "prior to the installation of any 

fencing, the project must be reviewed and approved pursuant to a Coastal Development Permit 

or concurrence in a Federal Consistency Certification." Because there is no federal action related 

to this safety fencing project, the Commission is asserting that NCTD must obtain a state permit 

to build this rail safety enhancement in its railroad right-of-way. This assertion is at the heart of 

NCTD's petition to the STB. 

As noted in NCTD's reply to the City's and Commission's motions for SIB-sponsored 

mediation, NCTD has not proceeded with the safety fencing project in the interest of 

encouraging resolution of this matter over the sixteen months this proceeding has been held in 

abeyance. During this time, there have been 1,828 train incidents involving trespassers on the 

NCTD rail line in the City, including 1 fatality. From June 2016 through June 2021, there have 

been 6 deaths and 3 serious injuries on the NCTD rail line in the City. On March 2, 2022, a 

person fell from the bluffs at a location where the safety fencing will be located and required first 

responders to extract the person from the bluffs. There was a risk to the person falling onto the 

2 Special Meeting Agenda, Feb. 28, 2022, 
https://www.delmar.ca. us/ AgendaCenterNiewFile/ Agenda/ 02282022-2932 
3 San Diego Union-Tribune, Del Mar Rejects Modified Plan for Railroad Fence, Mar. 1, 2022, 
https:/ /www.sandiegouniontribune.com/communities/north-county/del-mar/story/2022-03-
01/del-mar-rejects-modified-plan-for-railroad-fence 

4 



active rail tracks. NCTD cannot emphasize enough how dangerous this rail line is in the City 

and how important this safety fencing project is to safe rail operations and the public. 

Safety is the number one priority of NCTD regarding its rail operations. It works 

tirelessly to protect the safety of San Diego County citizens and visitors, the Amtrak and NCTD 

passengers on its rail line, and the Amtrak, NCTD, and BNSF employees who work on this rail 

line. The Federal Railroad Administration requires in 49 CFR Part 270 - System Safety Program 

that, "passenger rail operations ... establish a system safety program that systematically evaluates 

railroad safety hazards and the resulting risks on their systems and manages those risks to reduce 

the number and rates of railroad accidents, incidents, injuries, and fatalities." The Federal 

Transit Administration requires in 49 CFR Part 673 - Public Transportation Agency Safety Plan 

that, "a transit agency must establish methods or processes to identify hazards and consequences 

of the hazards," and "identify mitigations or strategies necessary as a result of the agency's 

safety risk assessment to reduce the likelihood and severity of the consequences." Both 

respective NCTD Safety Plans based on the regulations above state that the NCTD will identify 

hazards and perform safety risk evaluation activities to "eliminate or mitigate the safety risks of 

the consequences of the hazards resulting from transportation activities to the point that is As 

Low As Reasonably Practical (ALARP)." NCTD cannot in good faith further delay the safety 

fencing project and risk any additional unnecessary loss of life or injuries on its watch. As a 

result, NCTD plans to begin construction of this safety fencing as directed by its Board. 

NCTD has recently built and/or has an approved project for safety fencing in its right-of

way on its rail line in the nearby cities of Oceanside and Encinitas and received no opposition 

from the governing bodies of these communities. In addition to helping to prevent these 

devastating accidents involving trespassers, these safety fencing projects help to lessen rail 
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service delays, traumatization of rail employees, and railroad property damage as a result of 

trespasser incidents on the rail line4
• 

Despite the clear danger of this rail line, NCTD is faced with elected officials from the 

City of Del Mar and Commission staff and legal representatives who disregard the fact that it is 

illegal for the public to trespass on these rail tracks to reach the beach at points that are not legal 

for crossing and consistently state that public access over the rail line is a right that NCTD 

cannot impede with its safety project. 

On March 3, 2022, the Commission sent a letter to NCTD putting it on notice that a 

Cease and Desist Order is forthcoming from the Commission as it relates to the safety fencing 

project if NCTD fails to commit that it will not begin work on the installation of fencing along 

the Del Mar bluff in the rail right-of-way without a Coastal Development Permit (CDP) that is in 

full force and effect by March 7, 2022.5 (Attached hereto as Exhibit C). The Commission is 

taking the position that NCTD's safety fencing wholly within its railroad right-of-way is 

"development" subject to the Commission's regulatory authority requiring a CDP and 

compliance with the Coastal Act and the City's Local Coastal Program. The letter also included 

a Notice of Intent to Commence Proceedings for the Issuance of a Cease and Desist Order, an 

Advance Notice of Restoration Order, and an Advance Notice of Administrative Civil Penalties 

and Exemplary Damages, The letter gives NCTD until March 7, 2022 to respond in order to 

4 See Federal Railroad Administration, "National Strategy to Prevent Trespassing on Railroad 
Property." Report to Congress, October 2018 
5 The Commission sent this letter to NCTD despite the 2002 STB and federal court decisions 
finding preemption of the Coastal Act state permitting process by the Interstate Commerce 
Commission Termination Act (49 U.S.C. § 10501(b)) involving NCTD and the City of Encinitas, 
CA. See City of Encinitas v. North San Diego County Transit Development Board, et al., 2002 
WL 34681621 (S.D. Ca. 2002); North San Diego County Transit Development Board-Petition 
for Declaratory Order, FD No. 34111 (STB served Aug. 21, 2002). 
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tunnel. The modified scope required the implementation of seawalls which now the 

Commission is using as a basis to extract $8 million from NCTD far beyond the 

stabilization project costs for loss of recreational activities at beach level at the toe of the 

bluff. 

3. Inviting residents and visitors to illegally trespass on NCTD railroad right-of-way

property, including scaling unsafe bluffs and crossing railroad tracks where no safe and

legal crossings exist by consistently referring to railroad trespassing as "public access";

and specifically conditioning the approval of a permit to initiate construction of the bluff

stabilization project by requiring public access across the railroad track to "mitigate" the

impacts to the stated "public access" 8• 

Based on the foregoing, NCTD respectfully urges the STB to issue a decision on the

preemption issues it raised in its petition herein as soon as possible especially with respect to the 

safety fencing project which NCTD will commence construction of imminently. 

8 See Federal Consistency Review letter from Commission, Oct. 29, 2021. (Attached hereto as 
Exhibit G). 
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NCTD. Any violation of that EDCDO could subject NCTD to administrative and civil 
penalties under Chapter 9 of the Coastal Act. To prevent issuance of the EDCDO, you 
must immediately cease all unpermitted development, and respond in writing by noon 
on Monday, March 7, 2022, and your response must include the following: 

1. A commitment that NCTD will not begin work for the installation of fencing
along the Del Mar bluff without a Coastal Development Permit that is in full
force and effect.

2. A plan detailing the steps NCTD will take in order to receive a Coastal
Development Permit, including a date by which NCTD will submit a Coastal
Development Permit application.

If Commission staff do not receive a written response from NCTD by noon on Monday, 
March 7, 2022, or that response does not provide the elements outlined above, 
"satisfactory" assurances as set forth above and in 30809 of the Coastal Act, will not 
have been met and we will be required to act accordingly. 

Notice of Intent to Commence Proceedings for the Issuance by the Commission 
of a Cease and Desist Order 

I am also notifying you of my intent to commence proceedings for issuance by the 
Commission of a Cease and Desist Order to direct you to, among other things, cease 
and desist from undertaking unpermitted development on the Property without a CDP. 
Additionally, if NCTD proceeds with its plans to install fencing on the Del Mar bluffs, the 
Commission may commence proceedings for a Restoration Order and Administrative 
Civil Penalties and proceedings to record a Notice of Violation of the California Coastal 
Act against the Property. 

Cease and Desist Order 

The Commission's authority to issue Cease and Desist Orders is set forth in Section 
3081 0(a) of the Coastal Act, which states the following: 

If the commission, after public hearing, determines that any person or 
governmental agency has undertaken, or is threatening to undertake, any activity 
that (1) requires a permit from the commission without securing the permit or (2) 
is inconsistent with any permit previously issued by the commission, the 
commission may issue an order directing that person or governmental agency to 
cease and desist. The order may also be issued to enforce any requirements of a
certified local coastal program . . .  under any of the following circumstances: 
(1) The local government or port governing body requests the commission to
assist with, or assume primary responsibility for, issuing a cease and desist
order.
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The procedures for the issuance of Restoration Orders are described in Section 13190 
through 13197 of the Commission's regulations. Section 13196(e) of the Commission's 
regulations states the following: 

Any term or condition that the commission may impose which requires removal of 
any development or material shall be for the purpose of restoring the property 
affected by the violation to the condition it was in before the violation occurred. 

Accordingly, any Restoration Order that the Commission may issue will have as its 
purpose the restoration of the Property to the conditions that existed prior to the 
occurrence of the unpermitted development described above. 

Advance Notice of Administrative Civil Penalties and Exemplary Damages 

The Coastal Commission is also authorized to impose administrative civil penalties by a 
majority vote of the Commissioners present at a public hearing under Section 30821 of 
the Coastal Act, for cases involving violations of the public access provisions of the 
Coastal Act, and under Section 30821.3, for cases involving the violation of any 
provision of the Coastal Act other than public access, including, but not limited to, 
damage to archaeological and wetlands resources and damage to environmentally 
sensitive habitat areas. In this case, the installation of fencing will likely result in 
significant violations of the public access provisions of the Coastal Act by changing the 
intensity of use of trails along the bluff. The fencing may also violate additional 
provisions of the Coastal Act by causing bluff instability and impeding views of coastal 
resources. 

The penalties imposed may be in an amount of up to $11,250, for each violation, for 
each day in which each violation has persisted or is persisting, for up to five (5) years. If 
a person fails to pay an administrative penalty imposed by the Commission, under 
Coastal Act Section 30821 (e), the Commission may record a lien on that person's 
property in the amount of the assessed penalty. This lien shall be equal in force, effect, 
and priority to a judgement lien. 

The Coastal Act also includes a number of other penalty provisions that may be 
applicable as well. Section 30820(a)(1) provides for civil liability to be imposed on any 
person who performs or undertakes development without a CDP and/or that is 
inconsistent with any CDP previously issued by the Commission in an amount that shall 
not exceed $30,000 and shall not be less than $500 for each instance of development 
that is in violation of the Coastal Act. Section 30820(b) provides that additional civil 
liability may be imposed on any person who performs or undertakes development 
without a CDP and/or that is inconsistent with any CDP previously issued by the 
Commission when the person intentionally and knowingly performs or undertakes such 
development. Civil liability under Section 30820(b) shall be imposed in an amount not 
less than $1,000 per day and not more than $15,000 per day, for each violation and for 
each day in which each violation persists. Section 30821.6 also provides that a violation 












































































